John Bmce in the Apnl

2003 issue of the Mumczpalzty

. TN S z sxon of that arnclc:
rraxsed sevcrai _mportant 1ssues was: Ehdt municipalmes feed to-consider
the implications:of the' consistency re- Aronya ]
about the COJ‘JSlStency 1equ1rement " quirement when they: prepare their cori- - basis for local: programs or actions af:
- prehcmwe pia.ns Because the consisten-. - ~fecting land ‘use. The requirement also at-
for local g()vemments found m ¢y issue is central to.comprehensive - - “tempts-to make it clear that'the compre-
*... planhing, this-article: provides furttier ensive plan is'3 document separate from
- backpround:to hélpocal govenunents .,nnpicmentmg-' ograms and Actions’ (like
- ~understand the consmtency 1ssue m mmng reguiatwns) The: statutory lan-
grcater detail. - : : uage',-" owever, d'oes m}t‘. ) ov;de much
SRS B - The: comprehens:ve- plamung fawie- guidance for what “consistent with”
“smart growth’ Jawd S quires that begmnmg__n January 1, 010, - means. Someé fusther 4 hts into the -
Toovine sl T T ey program ot actionof a Yocal govern: - ccmsxsteucy issie might be‘heipful
- menital tnit that atfects Jand use, dnclud: -~
mg zonmg or subdmsmn ordmances or it A BRIEF HISTORY OF ’I‘HE CONSIS'lENCY
official maps, shall be consistent with - REQUIREMLNT o
-:that local govemmenta‘f umt s.compre- . :
“hensive plan. 2 The: intent of this section 'The consmtem,y jssue is not new It has
o 810 achleve two objectives, One isto | its or:g;m in-the requirements of the.
: encourage locai.gdvcmmcnts 1o foliow. . rd iate Zomng En-

3 comprehenswe =pian—

ning law, also.referred o as the -

1.. John M Brucc “The' Stviart Gmwth Law Some Imphcauons-of the Conszs!ency Requ:remum” 98 Tke Mun

{2003).
2. Sec. 66.1001(3), Stats,
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abling Act that zoning regulations “shall
be made in accordance with a gompre-
tensive plan.” Most staies evcﬂtuaily
adopted zoning enabling - legistation for
local governments based on the1926
Standard: State Zoning Bnabling Act in- -
-cludmg this requirement. The model.
"Zoning Enabling Act did not provide any
guidance on‘the meaning of the require-
ment. Two years fater-the Standard City
.PIazmang hnablmg Aot was published and
-1nlroduced the-concept of a “master
plan’ Tt was unclear from the Standard
-City: Plannmg Enabhn g Act whether the
'master plan-was intended to be the same
Ay _omprchenswc plan” mentioned
in the Standard: ‘State Zoning Enabling

" Act Asa result the refation of regula-
fions to. plans hasresulted in a distinct
body of Iitigation and commentary by
and. practmoncrs on the follow- -
ingquestions: Was a separate plan re-
quired:as:a prerequisite to the enactment
of 4:zoning ordinance? If a plan is re-

' quxmd,--\whdt is:the natare of the plan-and
be.analysis to be-conducted to defermine
the connection between the plan and the
z,onmg rcgulatxons‘?3 These quest:ons are
explored below :

1) T:m PLAN AS A Pamwmsx TE TO .
THE' ENAC’I‘MT‘NT OF LaND Use .
ORD:NANCE&

A leadmg carly schoiar on the consisten-
cy issue was'Prof; Charles Haar at Har-
vard Law:School: During the 1 950s, Pro-

S 1hat phrasa and the reiu

~considered and promul‘

of the issues confronting a community -
- a particular course of action. Making:
‘vide a rational basis for local-land use ac=-zo
» tions as a protection against arbxtrary and s of

- capricious decisions,

- articles, a trend was slowly beginning to' -

fessor Haar wrote two influential law re-
view articles on thie'issue; The first arti- i Iegislatures ‘were b
cle, “In Accordance with a Comprehen-: - _'crcasmg W” gh
sive Plan,"4 reviewed the légal-histoiy.of - Courts:

emerge that contmues today Couris and -

m ing o give in-
' enswe plans

zoning similar to {
provuies Iegal parameters fo:

s 111etmpoll— s
“tan area), Nebraska 0 £on, Rhode Is-
.'_-land and Was

dlfﬁcult to see why

required, legislativel
Justify itself by consonar
plan.... It might even be.
ing done before a master p

reasonablc because o

nicipality may seck o exercise ovéfr its -
inhabitants in furtherance of the peneral
welfare.0 Planning involves an anaiysxs L

and helps identify the reasons for pursing-.

_ ‘ v;e’ X that " e"zomng
zoning consistent with a comprehensive. . erdmancc 1s the at Of
plan was therefore seen as-a way to pro<: s '

Twenty years after. Proressor Haar S

3. Stuait Meck, ed., Growing Smarz Legislative Guidebook: Model Statutes for Piannmg ana’ he M

(2002) 8t 8-33.

“Amcon Corp. v. City of Eagan, 348 N.-W.2d 66, 75 (Minn. 1984) quoting Town of New Be‘dford ¥ Vllage of Mt.

Charles Haar, “In Accordance with a Comprehensive Plan,” 68 Harv. L. Rev. 1154 (1955), _
Charles Haar, “The Master Plan® An Impermanent Constitution,” 20 Law Contemip, Prob. 35,3 (1955); B

NY.2d 178, 188, 351 N.Y.S.2d 129, 136, 306 N.E.2d 155, 159 (1973).

4,
.
6. Haar, 68 Harv. L. Rev, at 1174,
7.
8.
ment 9 Urb. L. Ann 33, 41 {1975):
9 Id
10. Id.

Edward J, Sullivan & Laurence J. Kressel “Twenty Ycars After R{.ncwcd S:gmﬁcanec of ﬂlc Comprehcnbwe Plcm Requu“c— .
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.- Siate Zoning Enabling Act. Thereisa® - Wisconsin’s farmland preservation law

i - ¢lear trend in-case law- and statutory Iaw_ - requires that “exclusive agricultural zon-
10 prowde fora separate camp;ehenswe G .'mg ordmances sha]l be cons;stcnt with .

- plan.”*t i county, agncultumi plans 17 This re-.

S Whﬂe the Court i Bell took the quirement has not generated any reported
¥ view thata. separate comprehenswe planf court cases. Recogmzmg the importance

preré i i ing: of havmg a separate pian a3 the baszs for Lo

the.- - ordinance, “othér dccmmns by Wisc al decision

o _courts have recogmzcd lhdt @ bepardte ons1_ ency be wécn 1ocai plans and ini-
' _plemcmmg ordmances are therefore not
ntlreiy new concepts for Wnsconsm

jdvxsory status of plans wﬂl change on
“ anuary‘ 1; 2010 because of the. conszsten—

ce. . the proposed subdivision was permitted 'zem‘ Gmup v Tow:z of Ur:ca Plarmmg

‘- under the. existing zoning:for the:area. In.. - and Zoning. Committee, 8 raised an issue
: Pez‘e:son Vi Dane Cszt}' the WISCOIISIII about ‘whether a town with a land use

i plan-was: requited to act-consistent with

the Tand’ ‘use pian The case involved a

chaIlcnge to 2 rezoning where one of the

issues was whether a rezoning that was

inconsistent with alanduse plan consti-

mted zllegal spot zoning, The Coutt of

, see Consistency
continued on page 234

-....L'zdat148 L * '
dall: McRobcnx “Land Use Pl'tmung and Zonmg in. 1987 A Nauonal Survey,” 19 Urb, Law. 899,

] ?.d;fl()ﬂ IOS (1997) i _
2N .?,d 376 381 (1987) cxtmg Amcon Cor p % Cm: of Lagan 348 N. W2d 60, 75 (an 1984).

17, Sec. 9173(2), ¢ tats,
18, 2003 WIApp 109
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234

oo document THaT

legislaTion, ? 3 ’ 1'9‘_

. subsTanTive

he: zomng,/planmng relauonshlp_:___& 'as too ng!d Plans
g‘"wsllfbe‘dﬂferent af Januaryl 2010 . more general policy:
B : - A spemﬁc maps.*
AR AR -'2) 'rms NATURE onnﬂ, PLAN AND mF' L “Aecording: ;
STATES TI—lE QOAIS Of' e ; ANALYSIS 10, DETERMINE '.ﬂueuual e':riy pmponent of. plannmg/
o ' oo T CONSIS‘I‘ENCY i o zoning consistency, the: comprehensxve
' o IERREEE pIan should bc @ su_bstamwe document

C R Thc January 1 2010 conszstency reqmre—
A [OCAliTY ANg - ment attempts 1o establish that local gov-
A R 'emments m Wxsconsm ‘must have a: sepa—".'

should serve as: a'gmdc f ]
: 1eg|siat10n It sheu}d not be

dovdsmerss o

quidefor 0o

| tinchide:a rcferw. o
ence to that local- program or actmn? major pohmes concemmg

implEMENTING

20. s
21

cmng Daniel Mandeiker The Zonmg Dz!emma { 1971) at 60»63
22. Haar, 20 Law Contemp. Prob. at 370.
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L fects, ﬁ heralds the defmse af planmng
for by geﬂmnon planmng, Is not reg--

es. 2 Modem pldus havc “pal
i s (_;ovenng exmronmenta]/

‘ot easﬁy deplcted ona map, like
hasing provisions to avoid
re zoning of 1and and non-

S ) see: Ccnsmem ¥
I ccmimued on page 237

24, . AIa__thk “The Comprehenswe Plan,”_ Chapte1 13 in Pnnczplev and Practice :
e I)f Urban Plannmg (Wiihaml Goodman and Euc C. Fremnd, eds., 19()8) at S S
B9 o NONCONFORM;NQ‘- '-

25. Joseph Dlmento, The Consrstency Doctrme and the Limits of Plannmg (1980)

oo ath, .quoting Kent, supra-note 23 at 76, . . _

26, :Donald Hagman and Joseph, Dxmenw “The Conswtency Requ:remc,m in Cali- 9 ?

o forniay” 30 Land Use L:. ‘and Znnmg ngeaz 5, a7 (1977). {}SE&,

27.-."'-:Maryland Office of lanning; supranote 19, 8t 7+

28, Kaiser and GodschalL supra- note 20 af 378
29, ld.at38l
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~ Lake City Corp. v. City of Mequon case is
- very mstructwe for mletpretmg what _

- T ‘consistent” means. The Lake City « case
i~ involved a challenge to the Ctty of

see CO,;;,QE"C), '. T R further the objcctwes and pohcxee of the
e fm ; page P35 comprehcnswe} Ian and no obstruct

ﬂmprehenswe plan— SR it
p:oneer in. the mmug_ i ager

the ﬂewmg guxdance for analymng con-
sistency: “An action; program or project -
is consistent wnh the {comprehenswe]

plan if CGnSldeI‘mg au ILS a,SPerCtS It W!H Of “COEISlSiEﬂcy” unde[ 66 1001(3) : . o c()flrfﬂuf—’d OR Pﬂge 236

prehenswe .pian and . ma_;or :econsxderaﬁ

30, Ofﬁce of Planmng and Research, Governor's: Ofﬁce, State of Ca]xfom:a Sacramento General Pian‘ Guzdelmes (Junc 1998)
31. Meck, supra note 4 at. 8-37, :

32, 207 Wis.2d at 164, 558 NWZd ac'104
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see C;o:zi‘.'fsrc_’r_zcy _ Lo
, _ﬁv‘mpa_ge.?ﬁ? R }

- tion, of the enure plan documcnt cvery

e iocal govemmental umt s

@ i N EVERy AReA Of law

ThF need fOR HEXIbIUTy COMPREHENS'_

'change leewme the procedures for

“apply-1 {o.the adoption of the original

C nprehenswe planand amendments to

o ?*This approach emphasizes

L thie mformauorx assernbly and display”

~and “puisc—takmg “functions of planning

- to provide the foundatmn for policy for-
U indlatipn by the local legistative body.30

- ‘Given the uniqueness of land, the mean-

ing of consistency will often depend on
unigue facts and circumstances. The fol-
lowing is one example of how the consis-

' '-tency reqmremcnt should”or g

» ard achm\ung all aspects of -

THER-.E-iS A STRuqq e

: _adoptmg a comprehenswe plan expressly .

- plan and is not --incp

o_ther‘po_iicyji.n"t"h_cﬁ‘:pl_‘é@.'_ twoule

£as station iit- the area p]anne e g
family residential. Here the personre- . and th
questing the variance would have a diff- s

cult time showing consistency. (The -
stringent standards for nse:variances.

Lomng‘”O L

33, Kent, ;s:.:p}u"note 23 at 68.
34, Sec. 66.1001(2)(1), Stats.

238

35 530* 661001 @y Siats
38, Tarlock, supra note 21 at 99 . 94 SRR
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