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{j;-}.:Let the Courts GuideYou:
','_'-‘Plannmg and Zoning Consustenfcy

-_By Brian. W Ohm

'i’i'_The tdea that loca and -use decisions shouid be conastent with'

An increasmg numpe f states have adopted
ieglslatlon requmn on515tency between cer-
‘tair\ 1and -use regulatmn 'such as zoning and
- subdmsion ordlnances, and E Eocal compre-
:henslve plan, Many states also have adopted
: '_‘legislatmn tha't reqmres ‘olher decisions
- (‘ncludlng sewer extensmns, the creation of
. _:'taxincrement finance’ dnsmcts or redevelop:
- ment districts; etc.) to Be consistent with a
comprehenswe pian,'ln Cailfo;ma, {or exam-
: ple,the State Offce of. Plannmg arid Research
- '-ldentsfes 38 siatulory or admamstratwe code
. prowsions that require ccnsistency between a

L ceﬁ,am action and the comprehenslve olan (or

. generaipiar;”asdef'ned underCahfomia
S lawy

o The state legis xon 1 atrequlres €on-
o sistencyuftea uses terms éuch as “consistent
: WJth 7R confonmty w]th, or not;n conflict
wmh" lnterchangeab[y However the statutes
requirlng Eonsi: lency usualiy offer little guid-

. ance about how deterinine whether 2 deci-

3 1 it % al comprehenswe
: p!an. The state pianmng off ce'also developed
. thg foilowtng general mjg fnr consistency
. determfnations. whlc 'the Cahforn:a courts
accept i
A action, program. or project Es consls-
tent with ithe general plan if, considering
alt its aspacts, it will flrther the objec-
tives and policies of the general plan and
nof obstruct their atlainment.

More speciﬁé guiaance far how to apply
the legislative renuirement for cansistency is
often left to the determination of the courts.

This issue of Zoning Practice explores
some of the case law developed by the courts
as-they Interpret statutory requirements for
cansistency. i focuses primarily on cases aris-

an :ndependentty

nent 'iiowever. states
d F!onda"whlch expressly

Brennah Wesioy

| rehensive p[an comp[y wnh lhe appiicable
P 'édural ‘and substantive legal require-
'ments? For examp!e, if state law reguires that
-a comprehenswe p!an Enclude a Housing ele-
.ment, does the p!an. in fact, have such an ele-
ment?- in Nefghbarhood Action Groupv.

. County of Caiavems. 156 Cal, App. 3d 1176,
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m;idequa!e general plan was e legal lmposm-
by, Ch 5 10 the g

ors of Kem County; 126 Cal App.3d
: '1), the Califoraia Court of Appeals
wi g prov:sion in the general plan
ted_if there Is. a coaﬂlct between the

‘wing censrstency determin atiens,
Il pay atiention to how.a policyls

- ﬂncuons in docal policies between the use of
;(“shall" or¥must;” which courts deﬂne asa
. mandatory poucy, and “should™or may,”
' which COUrS View as a discretionary policy,.
DY One example is the Stipreme’ Judicial
Cou;‘t efMame ] c’eclsion in Ade!man v fown
ofBaidwin, 2000 ME 91;750A,2d 577. The

T case mvolved a cntlzen chaltenge 1o -the town's

apprnval of an applicatmn to constiuct.a teie-

'vlswn tower, The ciiizens argued ihatan 2
: amezadmen! to the, tawn S zomng ordmance :
which added communlcatuon toviers as a con- e
_' catrons tower,

or example, courts acknewledge dis-

ditional use in the hsghiands 3 nd furat: areas,

o was inconslsten! w1th the town's comprehen-
;_sive plan. In suppoit of th ir rgument ‘the cit-
-Jzens refied on, foyr, sect: ns of the compre-
'henswe plan that. referenced restnctmg :
..development in the highiands and protect!ng !

the ruras character. of the commumty The

-court found that the cltnzens dld not prove the
-~ erdinance amendment s m on51sten! with.

- the town’s comprehensw

“noted that the sections of the comyrehens:ve‘

an The court

plan c:ted hy the cmzens dld not mandate

o action but mere[y suggested recommended
' _conduct Three of lhe four secnons_used the
' permrssive form ™

_huuid" and none of sec-
:Ions used mandatory language such as

Tyral centers....and shafl not. be assxgned to

-aise nated four othersectlons ofihe compre- I

henswe plaa that coutd be interpreted to .
encouragé the develapment of the ccmmum- ‘

“Another example is the Callfomaa Court

' :of Appeals decision In Families tnafraid fo,

Uphold Rural £l Dorado County.v. i Dorado .

‘County Board of Supervisors, 62.Cal. App, 4th.”

- 1332 (1998). The case involved a challenge by

“acily, aland conservancy, anda citizen group .
" tothe county s:approval of a low-density. Fesi-

dential subdwlsion of 566 lots on 7,868 acres.‘_ .

~ While the proposed development was consis- .-

tentwith the land.use map-ofthe genemt

- Plan, the-court found thatthe proposed devel. o
opment was cleatly inconsistent with the “fun-
damental, mandatory, and specific” policy.of -
the land-use element of the courty's general °

plan. The policy at issue stated that low-den-
sity residennal tses “shallbe futther restricted
to. !ands contiguous to community regions and
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lands whlch are separated '

. :regions ‘or rural ceniters- by

-[and -use de51gnat|on. Ve

Appeals éeclsion In Pmecrest Lake
fh:‘de! 795 So 2d 19: (Fla Ap .20

County comprehens;ve plaa déISlgna
area as "medmm—densaty residentlal"-

was consistent wnh the county co
sive plan The adjacent 1and owne

developmem of cumpa:able ensit
compatible density unit types " Th

because the two-story apartment bu dmgs

were not “comparable.and compatlble" to th s

existing single-famlly homes, S%nce the plan
staled that & density trans;txon zone “shall” -«
be established, the court found thata transi-
tion zone was a mandatory. réquire_ment and '
nat a discretionary guide. .

The nature of the policy (ciiscret:onazy
versus mandatory, general versus s;)_e_cif' o),
therefore, can be a critical factor for consis-

- .cen} store, The Dimoutases requested that the
*'clty rezong the:property to a commerdal zong,
- The cnty demed the request, As allowed under
“Malnie-law, the Dimoulases then presented
‘the rezoning request to the voters In a referen-

onsistency determmatnons whereas “shall”
'greater 1egai wesght to she duec—

ENCE OF SPECEF!C POUCY .
le the nature uf “policy language is.impor-
'tency de!ermmatnons.the b
peuf‘c pollcy enablmg a partic-

i _grocery stores wereai[owed m -

es. The Dimou!ases decaded to

outmde the defnltion of a nelghborhood 210~

dum. The voters_approved the rezoning. In
reSpdps_e, the city iniliated a lawsuit seeking
to declare the rezohing vold because it falled

B t6 comply with the city's comprehensive plan,

The city identified several sections of its com-

prehensive plan that it cbn.t'énded the i:ezoni.ng

viotated, The court noted that these provisions |
dld notprohsbnt commercla! deve!opment The S

) commerc;al deveiopment ispe
: court dlsagreed cmng genera!

. ._Los Angeles, :96 cal. App.
“ihat case, the Cahfomsa C

_sgnailc_sn ogen _space for

: _ .- 1ion of:espurces”_in'a'g:
can provide greater discretion .

1owed bymanycou:ts tha

“*harm onf’qr ‘tom pa;ihi!i

cise parce! specaFc map See. g nelélly, Las
WrgensHommvnersAssoc, / Caun!yoflos

_Angeles, 177 Cal, App 3d 3:2-_(19 87)

- The quest for. harmony Is also prom|~
nent wher there afe multipte: polic:es that
may appiy toa pro}ect Achle\rmg co n5|s-
tency with ail the poiia_&ma_y. he diffcult in
Seq toyrh Hills Homeowners Assoc. v. City of
Oakland, 23 Cal. App. qth 704 {1993}, the
California Court oprpeals recognized thata
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- 'pmject need not b" n perfect canrarmity
: E wath eachand g cem srehensive plan
" polley if the plan te

“ofinterpretat
: ':'iook at:h“ 1023

s 'ch a_ses, courts will

chal[e nge by s’
f parcei m thelr

) Sim: ar!y, the Cailfom:a courts follow a
.sta ndard wherebv a clty council's finding of a
g ] pro]ect's consislency with the plan wilt not be
reversed by a collitif; based on the-evidence
“before the- cou_n_cﬁ,_a__masonable person cauld
have reached the sime conclusion; see No
Gil, In¢. v, Uity of Los Angeles, 196 Cal. App.
3d 223 (1987).

. _'Some touts acknowledoe thei mtegxa twenatu m :
de_s for. flexibifity .
plans are intended to pro\nde cansistent puilcy
o d;recnon fur letEple commuinity | chtsons such 3
Vas transpoﬁallon, housing dand lse, parks
“open, spate, and atilities. Consistency detarml
.f"nauons, therefore, riaed to balance designa- -
- Hons'inthe commun!t)fs Future iand -use map
: _wuth other ‘plan pclsaes and conmderatmns that Ry
. further ref'ne what is appmpﬂa tein Lhe con iect
. of the Issues and concems identified inaco m-
munity'splan. Simply. evaluatlngconsistency '
o agamst future iand 5S¢ des:gnatlcns may be

£ ofthe Eocalgov- o

range specared in the plan. The court upheid the '
challenge beca use ihe £0 urtfound the rezomng

POLICIES AND PRECEDENCE OF THE PLAN

ofcomprehensive p!anmng Comprehenswe

t_:ontrolllng traﬂ“c congestaon The court
(agreed noting that the city had. ﬂexxbthty
-iw:th;n the density tange touse a drfferent on-
ing- des;gnatlon that would he consnstent with
these other; pn!icues
Ariother example is the Court of Appeal

of California decision In Napa Citizens for
Honest Government v. Napa County Board of

insuffident when there are other mltlgatlng fac -
to rs identified in the plan.

One example is the Washingon Suprerhe
Couit's declsion In Gly of Bellevire v, East
Bellevue Community Councits38Wn. 2d o937,
983 P.2d 6o2 (1999), involvinga neighborhooed
organization’s challenge 1o the city’s rezoning
of an area consistent with the highest density
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: Sﬁpefvisbrs, 91.Cal. App. 4th 342 (zooi}, in

. ment of'a_‘_ pecaf‘c plan foran industrial area

_ its a:rpon was inconsistent with the
county’s genefal ptan. The industiiai land use
o wasinan area designated in ‘the general plan
. for: mdustnat uses. However, the circulauon

Couniy canhot statea po{icy of
“reducing traffie:congestion, recognize that
an ingrease In-traffic will cause unaccept-
1 ongeshon and atthe same time
approve a: pro;ect thatwill increase traffic
y congestmn without taking affirmative -
teps to handle thatincrease. it also can-

S '-:Urban Low-Denstty

sidentiat -~

ban Medium: -
nsaty Residentia!

s which the'gourt held:that the county’s amend- ©

tent with the generai p!an_

not state goals of pmv:dmg adequate
housirg to. meet the needs of persons liv-
ingin the area, and at the same thme

" approve a project ﬂzatwr%l increase the
need forhodsing witholt takmg aﬂ'rma

" tive steps to hand[e that mcrease. SR

Asa _result._the_ cou_rt_-fqun_d that the

-amendment would frustrate the general plan's

goals and policies, and hence, was not consis:

COMPREHENSIVE PLANN?NG VS SPEC|F§C

-IMPLEMENTATION TDOIS“ G
. AstheSJpremeCounofCal]fom!a noted In .-

Lesher Commummnom .'nc. V.: thof deut .
Creek, 52 Cal.3d 531, 541 (1990). zonmgand

(Shaded areas ing cate ailowed z0nes

planningconsistency reguires that local commu-
.nities amend zoning odinances to conform to
the plan, and notvice versa: “The tail does not
‘wagthe dog.” N_evertheless, because of the
f&gehesal nature of comp_rehei}sive plans, consis-
. téncy_lésueé.één arise when more than one zon-
: _'i.ngd_lstrict, may.be consistent with the land-use
- “categoriesdesignated s a comprehensive plan.
Zoning/planning consistency does not eliminate
the need to'complywith standards and require-
' 'ments found inthe applicable zoning ordi-
o 'mnces A deva%oper inay propose atezoning |
__'1halls conslstentwnth the tomprehensive plan
1o permlt aproject! that s not consistent with,
S the existmg z0 mngforihe propety. Just -
) beca use a Ian domer demenstfates that & pro

CLARK COUNTY WASHINGTON URBAN PLAN DESEGNA'HON TO ZONE CONSISTENCY CHART

in each desxgnatmn}
: g%

st 3

e el

S ?Pubhc Facmlltles

R1 Singlsj:»Fa'm?ly
sidentlal Districts

R Residential Districts. B

OR’ Office-Residentiat

: '.rlils;ricts

,C.‘. [ _
L1 { Commercial Distiicts
CHi -

MX Mixed-Use District

!

O‘G""'Of_ﬁte Campus District §2 =

BP Buslness.Park District
ME] o
.Mg.lndustr:ai Districts

U Universily District

STt

A Alrport District

“This table s located in the land-use element of the comprehensive plan for Clark County, Washington.
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posed use is consistent with a comprehenswe

" plan, the consistency requtrement does not-:
mean the landowneris pmsumptwe y entltled
-;tcr the ptanned use, :
in Board of County Comm;ssronefs of
*Brevard County v. Snyder, 627 So 2d 469 (Ha ;
1993, the Florida Supreme Counadd ressed &
‘situation where 29 d;ﬁ’efentzcningciasszft&

'tmnswerecunsfdem:l potentially cuns:stentwth ;

g, resudenha! use classrﬁcatlcn on the ccmpre

' 'hensweplan sﬁz!uretand u%map The property

lssues may aﬂse when a com_mumty has_.

adOpted a new comprehen'sxve plan butz Gy

cons;sient wnth the p!an In 0‘ tize ng forMount

m' the compmhenswe plan. the mure spec1f'c

i "preexlstingzonmgregu[auonsgovem the Eand
- use decision, This provides-an incentivefor. © " notamechanlc
:.commumtiesto updatelhezrordma ceswthm'- " Neby 676: 442
< “a yeasonable period oftime,fello»ﬂngthe e
emctmentofammprehensiveplan.‘ BRI

has not yet updated 'ts ord nantes to be

COHSiStent w;th the plén. S

ownersried an apphca:son to rezoee one half
" ace of propedy toa zoning classﬂcation lhat
would altow the constuction of 15 resdent:ai
* units per acre, The rezoningwas consistentw;th
“the. res;dential use classification in the compr'
fensiveplan, The deveioper indicated thathe:
onlyintended to build five or six units. A num_!:é'
“of dtizens opposed the request. The éou'nty' '
denied the rezoningwithout statmg a reasomn.

The deve[uper chalienged the deptal on the bas;§ _:-

- that the rezoning was consmentwnh the
ounty's cornprehensweplan The court dete £

- mined {hat focal goveinment should have the e
. ‘mingd should take effect; o
- ';hnwever had riot yet enacted: the new m_xed-‘ '
use zoningdistrlct described in: the pian amend- -

‘discretion to decide that the maxxmum develup-
ment-densityshewdnot be allowed p{m’ided
that the govemmental body appmves some

-development thatis consistent with the plan aﬁd

the gowernment's-decision is supp orted by sub
-stantial, competent evidence. The; pm posed use

_may, by zoningordinance, continue to be more - 2

limnited than the futire use contemplated by the:

‘comprehens veplan, In the standard amculated

by the courtin Snyder, alandowner seeh ngto
rezone propedty has the burden of pmngthe
proposal Is consistent with the comprehensive
plan and complies with all the procedural
requinzments of the zoningordinance. The bur-
der: then shifts.to the community to demonstrate
that mainfainingthe existi ngzoning clasdfica-
tion accomplishres a legitimate publlilc purpose.
Re la ted issues may arise when a commur
nity has adopted anew com prehend veplan,
but has notvet updated its orlinances o be

caigovemment has not &nacted a
;new zoning d:sirlct rel'erenced ina newiy

'_adopted complehenswe plan the !ocat govem

_mént may ke able to approve a de»eloprnent as’
s consnstentwuth the plan when that de‘.elopmeat
s proposed. under other odinances thatare -

cénslstentwﬁh the plan. In £ necrest Home: -

e ‘awnersA.ssociaaan v GIenA aomnger&
. Assocmte
:1i1e Washingan Supteme Cout examined the -
< appliction of 3. planame dmem adopted by
. the. Spokme City Couricil t

1Wn.2d 279, 87 Pad 1176 (moz,)

;ment Nevertheless, the czty determined thai a

5 .j*drstncts allgising tixed usewas conslstentwith
“the city’s amended comprehensve plan The

"~ court upheld thecity's action against acha -

: !enge hya nesghborhoud gmup

o concws;on -
“This {astte of. Zanmngctfce begms to examine

somé of the case law d.evel_oped natlonally-as
cotits address fssuestelated o consistency
determinations The cases highlightedare
Intended as a guide ko help planners think about
such determinations, However, one must exer-
tise caution when genemlizing the meanin'g of
consistency, While the concept that certain
actions should be consistent with-a comprehen-

"'SupremeCourL

: edl!or. Zomng P
. Planning Associati
R S : . Avenue, Suite 161
sig d:fﬁarenttha'a the casewhere, even L

VOL 22, N0, 1
- Zoning Practicels
E Ameﬁéah_P_lan_n
. -are available for
- Paul Faimer, aic, Ex

nance compiles

60603, or by o

sendmg ah e:ma p]anmng.org. R

may be reproduce_
any-means, electronic.or }
pbo:or;opymg, recordm‘ or ] y‘any armation
storage and; Tetr eval system wothou: perm fssion
in wiiting from the Amercan annlﬂg

Assaciation, : i
Printed on recyded ; er, induding 5a-yu%
recyded ﬁberand 10% postconsumerwaste
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